United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


UNITED STATES OF AMERICA 
Apellee 
vs. 
CLARENCE WATTS, JR. 
Appellant 


ee — 


APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


MATTHEW W. BLACK, JR. 

1313 2th Street, N.W. 

Washington, D.C., 29007 
Counsel for Appellant Watts 
(Appointed by this Court) 


United States Court of Anzza's 


for the Oistrict of Cotmadin Sit 


“FILED JuLY 1973 


curr 


¥} 


TABLE OF CONTENTS 
Page 


TABLE OF AUTHORITIES. ...-..--cccecccccoccceccceccee Ll 

QUESTIONS PRESENTED Solel eat 

JURISDICTIONAL STATEMENT 

STATEMENT OF FACTS..-...----eecee 

SUMMARY OF THE ARGUMENT... 

ARGUMENTS : 

I. APPELLANT WAS PREJUDICED BY THE PROSECUTOR'S IMPROPER 

REBUTTAL ARGUMENT, WHERE AN OBJECTION WAS TIMELY MADE 
AND A REQUEST FOR CORRECTIVE INSTRUCTION WAS DENIED.....6 
A. The Prosecutor Made Inproper And Prejudicial Reference 
tn His Rebuttal Argument To Two Persons Who Had Been Identi- 


fied But Not Called As Defense Witnesses 


B. Timely Objection Was Made To The Prosecutor's Rebuttal 


But The Court Exroneously Denied Appellant's Request For A 
Corrective Instruction........-...- 


C. Appellant Was prejudiced By The Prosecutor's Uncorrected 
Impropriety And This Court Should Not View Such Prejudice 
As Harmless 


II. THE EVIDENCE OF IDENTIFICATION OF APPELLANT AS THE 
PRIMARY ROBBER WAS INSUFFICIENT AND THE COURT ERRONEOUSLY 
DENIED APPELLANT'S MOTION FOR A JUDGMENT OF ACQUITTAL. 

14 


CONCLUSION ....---ce cece cers ccccrccccce 


TABLE OF AUTHORITIES 
Cases: 
Berger v United States, 295 U.S. 79 (UOSAN Ee reteleloleieteioi= 


Bradley v. United States, 136 U.S.App.D.C.339, 420 F.2d: 
181 (1969)... cee w eee cenee 


Chapman v. California, 386 U.S.18 (1966).......--.--+--613 


Curley v. United States, 81 U.S.App.D.C.389, 160 F.2d 
229, ceet.den. 331U.S.837 (1947)..14 
\ 


Gass v. United States,134 U.S.App.D.Cc. ll, 416 F.2d 
767 (1969) ..... 2. ee ew eee ceeee 


Hinton v. United States,91 U.S.App.D.C. 13, 196 F.2d 
605 (1952) 


King v. United States,125 U.S.App.D.C. 318, 372 F.2d 
383 (1966) See ceteris ee 


Morrison v. United States, 124 U.S.App.D.C. 330, 365 F.24 
521 (1966).... «sje 6 


Pennewell v. United States, 122 U.S.App.D.C.332, 353 F. 
870 (1965)......---- see e eee e nein - 649,12 


People v. Golden, 11 Cal.Repr. 8C, 359 P.2d 448(1961)..)|...6 


People v. Mirenda, 23 NY 2d 439,245 NE 2d 194(1969).......6,10 


People v. Russell, 282 Minn.223, 164 NW 2d 65, cert.den. 
396 U.S. 850 (1969).....-.----+---6 


Reamer v. United States, 229 F.2d 884 (C.A. Mich,1956)....17 


Smith v. United States, 119 U.S.App.D.C. 22, 336 F.2d 
941 (1964) 


United States ex rel. DiNiro v. Mancusi, 298 F.Bupp.1294 
(S.D.N.Y.e1969).........222-0-4----10 


Wynn v. United States, 130 U.S.App.D.C. 60, 397 F.2d | 
621 (1967)... --neeeeeeee eee eee eee e Ge lt 


li 


QUESTIONS PRESENTED* 


I. Whether appellant was prejudiced by the prosecutor's 
improper rebuttal argument, where an objection was 


timely made and a request for corrective instruction 
was denied. 


II. Whether the evidence of identification of appellant 
as the primary robber was insufficient and the court 


erroneously denied appellant's motion for judgment of 
acquittal. 


Reference to "ulings: None 


* This case has never been before the court, under this or 


any other name. The appeal of the co-defendant Thompson is 


presently pending before this Court under Docket No. 71-1169. 


JURISDICTIONAL STATEMENT 


On November 17, 1975, Appellant was convicted in the 

United States District Court for the District of Columbia by a 
presiding, : 

jury, with the Honorable Judge June Greene/ of first degree bur- 


glary while armed (22 D.C. Code 8 1801(a)), armed robbery) (22 
D.C. Code § 2601) and assault with a dangerous weapon (22 D.c. 
| 
Code 8 502). 
On March 31, 1971 Appellant was sentenced as follows: 
two (2) to eight (8) years on each count, the sentence to/ run 


concurrently. Notice of appeal was filed timely on Avril 5, 1971 


and the jurisdiction of this Court is properly invoked pursuant 


to the Rules of Court and 28 U.S.C. § 1291 (1964). 


STATEMENT OF FACTS 


The facts relevant to Avpellant's issues on appeal are 
as follows: 
The government's primary witness, one William Ledbetter, 


testified that he was the victim of an armed robbery at his 


premises in the late evening hours of December 23, 1969. A 
substantial amount of his testimony relates to one William 
Thompson who was initially a victim of the alleged robbery but 
subsequently charged and convicted as an aider an¢e abettor 
(William Thompson's appeal is pending before this Court under 
Docket No. 71-1169). That testimony relates to how Mr. Thompson 
allegedly gained entry to the premises and "set up" Mr. Ledbetter 
for the robbery in question. 

With respect to Appellant Watts, Mr. Ledbetter testi- 
fied that he and Mr. Thompson were about to have a drink to- 
gether when the door came open, allegedly when Appellant Thompson 
opened the door (Tr. 15).* At that point to subjects entered 


the Complain_ant's apartment, one with a shotgun and one with a 


* Hereinafter the transcript of the testimony will be designated 
"Tr." with a number and the opening and closing arguments of 
counsel will be designated "Supp. Tr." with a number. 


soe 


mictol. The Complein sat claineé that the incivicual with a 
shotgun was Appellant Watts (Tr. 16). The intruders ransacke? 
the apartment and took in excess of One Thousand Dollars ($1,000) 


in cash from the person and premises of Complain ant. 

On cross-examination the Complain ant testified that 
he was “scared to death" by the shotgun; that he was forced to 
lie down immediately and he was able to see the openings of the 
barrels of the shotgun which was held even with the intruder's 
shoulders (Tr. 66-67). The Complain.ant was tied up and placed 
in the bathroom from which he was unable to see anything more 
of the incident (Tr. 71-72). The robbers took Appellant Thompson 
with them when they left (tr. 19), after which the Complain ant 
freed himself and had a neighbor across the street call the 
police (Tr. 1S). 

The Complain ant further testified that he had oan 
Appellant Watts since he (Watts) was a little boy in the neigh- 
borhood (Tr. 64). However, upon further cross-examination the 
Complain ant said that he meant five years ago (Tr. 198). the 


Complain .ant further testified that he viewed photographs in 


order to make an identification of the alleged robber (Tr. 23-24). 


Complain_ant further testified that he did not know the proper 


name or any nickname for the robber with the shotgun whom he 
\ 


claimed to be Appellant Watts (Tr. 77); however, he was impeached 
with respect to this testimony by his grand jury testimony at 


which time he gave the nicknames of "Ruggy" or "Recker" (Tr. 79). 
| 
| 


Se 


The Complainant's testimony that he did not know Appellant's 
name was further impeached by the fact that the Complain ant 
was told the name Clarence Watts the same night as the robbery 


(Tr. 83). 


After selecting Appellant Watts from a set of photo- 


graphs a warrant was issued for Appellant's arrest. Said war- 
rant was executed on! January 6, 1970 after which the Complain ant 
picked Appellant in a lineup (Tr. 47). On further cross-examination 
it was revealed that! Complain ant was not wearing his glasses on 
the night of the robbery and that he could see better with them 
on (Tr. 60). It was further elicited from the police officer 
in the case, Officer! Morrison, that at the lineup the Complain ant 
first said “number nine" while in fact Appellant was wearing 
No. 6 (Tr. 129). The Complain ant then identified Mr. Watts 
by the color of the shirt he was wearing (a red shirt). In 
effect the Complain.ant read the digit "9" upside down (Tr. 129). 
After the government rested its case the Court denied all motions 
for judgment of acquittal (Tr. 161) and the Appellant's wife 
and the Appellant himself testified thereafter that Appellant 
was home on the night in question, December 23, 1969 from ap- 
proximately 10:30 (Tr. 164) or 11:00 (Tr. 189). 

The jury returned its verdict at 4:44 P.M. November 


17, 1970. 


SUMMARY OF THE ARGUMENT 


y 
| 
| 
Appellant contends that his conviction should be 
| 


reversed because: 
I. Appellant was prejudiced by the Prosecutor’ $ in- 
eS rebuttal argument, where an objection was timely made and 
o BCEECES for corrective instruction was denied. 


II. The evidence of identification of Appellant as the 
primary robber was insufficient and the Court erroneously denied 
Appellant's motion for a judgment of acquittal. 


APPELLANT WAS PREJUDICED BY THE PROSECUTOR'S IMPROPER RE- 
BUTTAL ARGUMENT, WHERE AN OBJECTION WAS TIMELY MADE AND A 
REQUEST FOR CORRECTIVE INSTRUCTION WAS DENIED. | 


A. The Prosecutor Made Improper And Prejudicial Reference 
In His Rebuttal Argument To Two Persons Who Had Been 
Identified But Not Called As Defense Witnesses. 


In this jurisdiction, the rule that counsel in closing 
argument in a criminal trial should avoid comment on a missing 


witness and any inference to be drawn from such absence without 
V/ 
the prior approval of the trial judge has become fundamental. 
2/ 


Authority in state courts exists for the same proposition. 

the present case, the prosecutor clearly violated this rule. 

First, after both sides had rested but before closing argument, 

the instructions were discussed by counsel and the court without 

the slighest mention of a missing witness instruction (Tr. 236). 

Thereafter, counsel for both Appellant Watts and his co-defendant 

Thompson rendered closing argument without reference to any 

witness who had been named but not called (Supp. Tr. 24-39). 

1/ Morrison v. United States, 124 U.S. App. D.C. 330, 365 F.2d 
521 (1966); Pennewell v. United States, 122 U.S. App. D.C. 332, 
353 F. 2a 870 (1965); Wynn v. United States, 130 U.S. App. D.C. 
60, 397 F. 2d 621 (1967); Gass v. United States, 134 U.S. App. 
D.c. 11, 416 F. 2a 767 (1969). 


State v. Russell; 282 Minn. 223, 164 N.W. 2d 65, cert. den. 
396 U.S. 850 (1969); People v. Mirenda, 23 NY 2d 439, 245 


—_—S 


NE 2d 194 (1969); People v. Golden, 11 Cal. Rep. 80, 359 
P. 2d 448 (1961). 
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| 
au <eouctai, however, counsel for the government adopted 
| 
several tactics. First, he attempted to offset specific argu- 


ments made by defense counsel (Supp. Tr 39-42) after which he 


summarized the evidence against defendant Thompson again (supp- 
Tr. 42-43). Then he attacked Appellant's alibi defense for the 
| 


first time in argument since his initial summation made no, specific 
comment about Appellant's evidence. The prosecutor argued: 
| 


"Examine this alibi of Mr. Watts. His wife comes 
in -- and who else would come in? His wife comes in. 


They mentioned in the opening statement of defense 
counsel for Watts that they were going to bring in a 
couple of other people: Jerry Williams and somebody 


named Bonzella Waters. But his wife comes in and she 
testified about what went on that night of the 23rd. 
(Supp. Tr. 43-44) (Emphasis supplied) 


The first fault with the above-quoted rebuttal argument 


is its factual inaccuracy. The two witnesses in question were 
introduced by the court which conducted the voir dire (not 


transcribed) and were not mentioned in Appellant's opening : 


statement (Supp. Tr. 11). Second, the argument directly suggested 


to the jury that the witnesses were in fact alibi witnesses which 


3/ : 


counsel knew or should have known they were not. The jurors 


| 

3/ Bonzelle Waters' testimony would have been that in a conver-= 
sation after Appellant's arrest the Complainant told her and 
Mrs. Watts that he didn't know who had robbed him and that he 
hadn't identified anyone. She wasn't called because her testi- 
mony would have been of little value in light of the Complain- 
ant's explanation of the same conversation (Tr. 89-90) to the 
effect that he deliberately denied having identified anyone. 
Jerry Williams' testimony would have been that he told the Com— 
plainant Appellant's full name the same night after the robbery 
but the Complainant admitted that fact himself (Tr. ee 


a 


had no way of knowing whether the absent witnesses would have 
offered alibi testimony or not and thus received an improper 
argument premised on facts not in evidence. Third, although the 
prosecutor did not articulate the argument that the jurors could 
infer that the uncalled witnesses’ testimony would have been un- 
favorable to Appeliant, the net effect on the jury was virtually 
the same. He was expressly talking about who “would come in" 
to support the alibi; thus, by highlighting the absense of the 
two witnesses, he suggested unmistakably that the alibi should 
be rejected because two announced witnesses had abandoned it. 
Accordingly, Appellant submits that the prosecutor's 


rebuttal argument regarding uncalled witnesses was clearly in= 


accurate, improper and prejudicial, and the situation called for 


corrective action by the trial judge. 


B. Timely Objection Was Made To The Prosecutor's Rebuttal, 
But The Trial Court Erroneously Denied Appellant's 
Request For A Corrective Instruction. 

Immediately after the prosecutor's rebuttal, counsel 
for Appellant (also counsel herein) approached the bench to 
object to the reference to uncalled witnesses (Tr. 243-244) and 
to request a specific instruction that the jury disregard the 
prosecutor's comments about the witnesses. The Court stated, 


"rT don't believe the defendant has been prejudiced by the state- 


ment" (Tr. 244). This ruling was error which was effectively 
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Y 
| preserved for appellate review, unlike Gass v. United States 


| where no objection was registered at trial by the defendant- 


‘| appellant and this court found no "plain error". After | 


| 
Appellant's objection, the Court did not, either immediately or 
| 


in the body of instructions, direct the jury to disregard the 
| argument based on absent witnesses (Tr. 244-265). | 

The Court clearly should have taken the course approved 
by this court in Pennewell v. United ee where this court 
stated: | 


"Any prejudice to the defendant was dispelled by ithe 
fact that when defense counsel objected to the pro- 
secutor's second reference to the missing witness, the 
District Judge promptly instructed: the jury to Sae= 
regard the prosecutor's remarks. "6/ 


i 
Appellant Was Prejudiced By The Prosecutor's Uncorrected 
Impropriety And This Court Should Not View Such Prejudice 
As Harmless. 
| 
| 
Appellant submits that the prosecutor's impropriety 
| 
| 
and the Court's failure to correct it resulted in prejudice to 


Appellant which was far from harmless. In determining prejudicial 
error, Appellant suggests a number of factors to be considered 


I 
134 U.S. App. D.C. 11, 416 F. 2d 767 (1969). | 
122 U.S. App. D.C. 332, 353 F. 2&€ 870 (1965). 
353 F. 2d at 871. See also Bradley V. United States, 136 
U.S. App. D.C. 339, 420 F. 2a 181 (1969).° 
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by this Court. First, the duration of the trial was short (two 

days) so that prejudicial conduct cannot be said to have dis- 
v/ 

sipated over a lengthy trial. 

Second, with respect to the nature and extent of the 
prosecutor's misconduct, Appellant recognizes that the instant 
case is mild compared with some of the outrageous extents to which 
prosecutorial zeal has carried counsel for the government on 
Ee Appellant further recognizes that the prosecutor 
here was not repetitious in his impropriety, nor did he disre- 
gard a specific restriction by the trial eee Nonetheless, 
it is abundantly clear from the record that at the time of the 


prosecutor's error the outcome of the case was far from certain 


an@ that the closing arguments were being vigorously urged upon 


the jury by all counsel. With the case in such a posture, the 


jurors would inevitably pay particular attention to all attempts 
by counsel to persuade. Accordingly, where the prosecutor argued, 
in effect, that Jerry Williams and Bonzella Waters were potential 
alibi witnesses but they hadn't been called, he gave the jurors 
a highly prejudicial basis upon which to speculate about the 
validity of the alibi evidence offered. The present case therefore 
See ee 
7/ See United States ex. rel. DiNiro v. Mancusi, 298 F. Supp. 
1294 (S.D.N.Y. 1969) (twelve-day trial, prosecutor's mis- 
statements found not to have dominated such a lengthy trial). 
8/ Berger v. United States, 295 U.S. 79 (1934). 
S/ §E. g., see People v- Mirenda, 23 N.Y. 2d 439, 245 N.E. 2d 
194 (1969). 
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Die 
bears substantial similarity to Wynn v. United States ener 


the trial court gave a missing witness instruction against 'the 


| @efendant under circumstances where it could have applied to several 


witnesses who, like Jerry Williams and Bonzella Waters, were not 


w/e: 


' in any real position to "elucidate the transaction". 


disapproving the giving of the instruction in Wynn, this court 


said: 
"The jury, however, lacking direction, might have 


labored under the impression that an inference adverse 
to appellant could be drawn from the absence of these 


persons ."12/ 

Appellant submits that the jury in the present case might es 

' have “labored under the impression" that the prosecutor's point 
about the missing witnesses was well taken and discredit the 
alibi on the basis of speculation that two witnesses had de- 
clined or failed to testify in support thereof. Based on the 
prosecutor's improper argument the jurors could even have oo 
ulated that the two absent witnesses were prepared to Bese 
different alibi. Such speculation would clearly have prejasiced 
the alibi actually presented. 


The third factor is the manner and extent to which the 
NS Sa 
130 U.S. App. D.C. 60, 397 F. 2a 621 (1967). 


Ibid, at 625. 
Ibid, at 626. 


23/ 


the trial judge corrects the prejudicial conduct. Here, of 
course, the trial court did nothing corrective and ruled (Appellent 
submits) erroneously that appellant had not been prejudiced. 
Appellant submits that the court's failure to correct the pre- 


judice is the most critical factor in determining the harmfulness 


14/ 


of the error. In Smith v. United States, the prosecutor's error 
was virtually the same as in the instant case; however, this Court 
found the error not reversible because the "timely and forceful 


intervention of the court mitigated the possibility of prejudice 


15/ 


to a degree which we consider inadequate to warrant reversal". 
Fourth, appellate courts necessarily evaluate the 

strength of the government's case in determining the effect of 

prejudicial conduct. For example, the Supreme Court stated: 


"Tf the case against Berger had been strong, Or, 
as some courts have said, the evidence of his 
guilt ‘overwhelming’, @ different conclusion might 
be reached."16/ 
In the instant case, Appellant submits that the case against him 


depended entirely on the accuracy of the momentary observation 
of an older citizen with impaired ability to perceive who geve 
substantially contradictory testimony. This contention will be 


fully delineated in Argument ITI, infra, challenging the sufficiency 


ee 

13/ See King v. United States, 125 U.S. App. D.C. 318, 372 F. 2d 
383, 396 (1966), anc Smith v. United States, 119 U.S. App. 
D.C., 336 F. 2d 941 (1964) (timely and forceful intervention 
by trial judge). 

14 119 M.S. App. D.C. 22, 336 F. 2a S41 (1964). 

15/ Ibid, at 942. See also Pennewell v. United States, 122 U.S. 
App. D.C. 332, 353 F. 2d 870 (65) and Bradley v. United 
States, 136 U.S. App. D.C. 339, 420 F. 24 181 (1969). 


16/ Berger v. United States, 285 U.S. 79, at 89 (1934). 
=e ee 


of the identification of Appellant. Appellant was not arrested 


sae oe sf 


until two soaks after the alleged robbery, and there was no other 
evidence such as other eyewitnesses, recovered fruits or instra- 

mentalies of the robbery, or any suggestion that Appellant spent 

money after the robbery date as if newly enriched. Such suisse 
is hardly “overwhelming" and Appellant submits that this court 


cannot state that the prosecutor's improper argument did not 


17/ 


affect the verdict, beyond a reasonable doubt. 


Pi 


ps ee ES CS ae no ee 
17/ Chapman v. California, 386 U.S. 18 (1966). 
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II. THE EVIDENCE OF IDENTIFICATION OF APPELLANT AS THE PRIMARY 
ROBBER WAS INSUFFICIENT AND THE COURT ERRONEOUSLY DENIED 
APPELLANT'S MOTION FOR A JUDGMENT OF ACQUITTAL. 


18/ 


While Appellant is well aware of the Curly standard 
for trial judges to apply to a motion for judgment of acquittal 
and the general proposition that the jury's function is to 

1s/ 
evaluate a witness' credibility and his ability to observe, 
he nonetheless submits that the identification of him by the 
complaining witness was so unreliable that it cannot withstand 
appellate scrutiny. At the outset, Appellant submits that the 
Complainant's opportunity to observe the intruder with the sawed- 
off shotgun, alleged to be Appellant, was momentary at best under 
circumstances that would make an identification doubtful. Upon 
cross-examination, the Complainant acknowledged that he was 
extremely frightened at the time of the robbery (Tr. 66, 67), 
thet he was forced to lie down immediately (Tr. 67), that he 
could see the openings of the barrels of the shotgun which was 
raised to shoulder level and pointing at him. Furthermore, 
there was a light on in the hallway behind the intruders (Tr. 63) 
which would tend to leave the face in a shadow as viewed by some- 
one in the apartment. There may have been 2 light on in the 


apartment "when William came in" (Tr. 68), but the record is 


ea 

18/ 81 U.S. App. D.C. 38S, 160 F. 2d 229, cert. den. 331 U.S. 
837 (1947). 

19/ Thompson v. United States, 88 U.S. App. D.C. 235, 188 F.2d 
652 (1951). 
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not clear where that light was located or how much light it gave. 
Furthermore, the Complainant stated that there was no Light on 
(Tr. 58). | 

There are several other matters which raise a ae 
tial doubt about the Complainant's. ability to perceive accurately. 
First, it is undisputed that the Complainant was not wearing his 
eyeglasses at the time of the robbery (Tr. 5S) and that his vision 
is better when he wears them (Tr. 60). Next, it is undisputed 
that when the Complainant attended the line-up, he on the 


“six" on Appellant's shield and called it "nine", and then 


identified Appellant as being the man in the red shirt (which 


was the Appellant). 

This Court should realize that the Complainant was 
elderly, inarticulate, and extremely difficult to understand. 
A reader of the transcript of his testimony finds een examples 
of totally unresponsive answers, requests to repeat answers, and 
directions to slow down. (E. g., Tr. 27, 64, 53, 56). rurther- 
more, it is significant that whenever he was pressed on cross- 


1 
1 


examination about whether Appellant was the intruder with the 


shotgun, the Complainant always replied, “I know him” (EB. g., 
| 


Tr. 64, 74) rather than, "I know him to be the man who robbed 
I 
me". This fact should be considered in conjunction with Officer 
call 
Morrison's testimony thet the police had received information 
| 


in connection with this case (Tr. 115). It is unclear what that 


aoe 


inrormation may have been or what its source may have been; but 
the fact remains that the Complainant knew or claimed to know (1) 
the approximate address of Appellant's home, (2) Appellant's 
nickname, "“Ruggy" (Tr. 79), (3) that Appellant visited Jerry 
Williams ncross the hall, (4) that Appellant had been in his 
apartment several days before the robbery (Tr. 12), (5) that he 
had seen Appellant in the neighborhood since he (Appellant) was 

@ small boy (Tr. 12, 198), and (6) the full name of Appellant 
after talking with Jerry Williams after the robbery on the same 
night (Tr. 83). Despite all this knowledge about his alleged 
assailant, the Complainant did not tell the police any of it, and 
only implicated Appellant when looking at photographs, after 
(presumably) the police officers had received their "information", 


whatever it was. Appellant submits that it is wholly illogical 


for a robbery victim to be possessed of so much information about 
his alleged assailant yet not disclose it to the police officers 
at the earliest opportunity. 

Appellant suggests that this court should be further skep- 
tical of the identification in the instant case because of the 
substantial contradictions of the complainant's testimony. For 
example, he said that he had known appellant since he (appellant) 
was a little boy (Tr-12); yet that could hardly be true since 


appellant came to the District of Columbia in 1959 or 1960 at the 


age of 19 or 26. (fr-175).- Upan._later crossexamination, the com- 


16 


plainant gave almost incomprehensible testimony about what he 
had meant by describing appellant as a boy (Tr-108-110) . Another 
example is the fact that Mr. Ledbetter said he heard no noc at 
the door prior to the entry of the armed intruders (Tr-15) while 
Officer Morrison testified explicitly that the complainant repor— 
ted hearing a knock at the door. (Tr-130). Further, Mr. Ledbetter 
said that only the spring lock was securing the door at the time 
of entry by the robbers(Tr62) whereas the officer stated that the 
chain lock had been on the door and that there — @amagel to the 
doorframe. Finally the complainant contradicted himself Sore 
what he had told the police about appellant. He denied at trial 
having given appellant's nickname ("Ruggy") to the police, but 
was impeached about this by his grand jury testimony. (fr-77,79) 
At one juncture, the complainant even stated that he had given 
appellant's full name to the police on the day after eearobbexye 
(Tr-88) This was in sharp contrast to the rest of his coseimony: 


Appellant recognizes that much of the foregoing argument is 


more properly to be addressed to a jury and that the jury found 
| 


against him in the instant case. He urges, however, this court 


to recognize that the entire case against appellant hinges on 


the momentary obeervation of an older man without his glasses 


after having been in bed for two hours. The case of Reamer v. 


20/ 


United States involved a robbery conviction which was reversed 


20. 229 F. 2d 884 (C.A.Mich., 1956) 
(17) 


essentially because of the factual unreliability of the identifi- 
cation of the accused. That case is not on "all fours" with 

the instant case, but it clearly shows the circumstances under 
which an appellate court can and will reverse a conviction on 

the grounds of insufficient evidence of identification. Appellant 
urges upon this court that the present case reveals the same 
uncertainty of identification. It is undisputed that there are 
no circumstances and not a shred of evidence in the record, other 
than Mr. Ledbetter’s identification, which connect appellant to 
the instant robbery. Accordingly, appellant submits that the 
following principle is applicable: 

"Tt is true, of course, that self-contra- 
diction by the government's sole eye-wit— 
ness is not always fatal to the govern- 
ment's case, for circumstances may prove 
a defendant's guilt beyond a reasonable 
doubt. But there are no such circumstan- 
ces here."21/ 

The total lack of corroborative evidence such as unusual clothing 
worn by the assailant, recovery of fruits or instrumentalities 
of the offense, or evidence showing sudden wealth for the appell- 


ant, combined with Mr. Ledbetter's unreliability as a witness, 


requires a reversal of the instant conviction. 


ee 
21. Hinton v. United States, 91 U.S.App. D.C.13, 196 F.2d 606, 
(1952). 
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CONCLUSION 


| 
Appellant prays that this Court reverse his conviction. 


Respectfully submitted, 


Matthew W. Black Jr. 
1313 29th St. NW 
Washington, D.C. 20007 
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